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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8373. 


CONSOLIDATED HOME EQUIPMENT CORPORA¬ 
TION, Appellant, 

v. 

RICHARD CROSSLAND, A MINOR, WAYNE 
CROSSLAND, Appellees. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case originated 
in the District Court of the United States for the District of 
Columbia, where the appellees, on August 20, 1941, filed a 
complaint for damages against Consolidated Home Equip¬ 
ment Corporation, a corporation, Judas Rabenovets and 
Harold Rabenovets (Appellant’s Appendix 1-3) and which 
ended in a verdict and judgment for the appellees against 
Consolidated Home Equipment Corporation and Judas 
Rabenovets on May 11, 1942, in the sum of $3750.00 and 
costs (Appellant’s Appendix 4). 
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The jurisdiction of the District Court of the United States 
for the District of Columbia is governed by Title 18, Chap¬ 
ter 3, Section 44 of the Code of Laws for the District of 
Columbia, and the appeal to this Court is governed by Title 
18, Chapter 2, Section 26 of the Code of the District of 
Columbia, complete to March 4,1929, and known as the Acts 
of Feb. 9, 1893, 27 Stat. 435, c. 74, sec. 7; Mar. 3, 1901, 31 
Stat. 1225, c. 854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, c. 
125, sec. 12. 


STATEMENT OF THE CASE. 

The complaint alleges that the appelle Richard Cross¬ 
land, a minor, was injured on the 17th day of July, 1941, 
by an automobile which was owned by the appellant Judas 
Rabenovets and which was operated by his brother, Harold 
Rabenovets, and that at the time the appellee sustained 
these injuries Harold Rabenovets was an employee of the 
appellant Consolidated Home Equipment Corporation, a 
body corporate, and he was driving the said automobile 
while engaged on the business of the Consolidated Home 
Equipment Corporation. 

To this complaint the appellant filed an answer (Ap¬ 
pellant’s Appendix 3-4) denying the material allegations of 
the complaint and specifically denying that Harold Rabe¬ 
novets was its agent or employee at the time of the alleged 
injury to the minor appellee. 

At the beginning of the trial, the appellees took a non¬ 
suit as to the defendant Harold Rabenovets and proceeded 
against the appellants, Consolidated Home Equipment Cor¬ 
poration, a corporation, and Judas Rabenovets, and ended 
in a judgment for the appellees against both appellants in 
the sum of $3750.00. 

At the trial of this cause, in an endeavor to prove that 
Harold Rabenovets was the agent of this appellant at the 
time of the accident, the appellees called as their witness 
Joseph F. Bloom (Appellant’s Appendix 7) and he testified 
that he was the Treasurer of the Consolidated Home Equip- 
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ment Corporation, but that he had not been active in the 
business until approximately four weeks before the begin¬ 
ning of the trial. He stated that he did not know Harold 
Rabenovets but identified a paper covering the employ¬ 
ment of Harold Rabenovets, which showed that Harold 
Rabenovets came to work for the company in the week of 
July 5,1941, on a commission basis, which permitted a cer¬ 
tain fare allowance to the salesmen. 

Reference was had to numerous items on this paper after 
July 17,1941, the date on which the accident occurred, and 
objections vrere made to the admission of any testimony 
covering items after July 17, 1941, which objections were 
overruled by the Court and permitted to go to the jury. 

The witness, in answer to a question by counsel for the 
appellees, stated (Appellant’s Appendix 23) that Harold 
Rabenovets was on his own and that he could go where he 
pleased or bring in sales from any part of the city or wher¬ 
ever he would make a sale and bring it in and that was the 
only control they had over him; that they had no control on 
his time, whether day or night, when he made his sales, 
and that he was a free lance. 

It was further testified to that Harold Rabenovets re¬ 
ceived ten per cent on all collections made by him. 

An effort was made on the part of the appellees, through 
the testimony of Mildred Long (Appellant’s Appendix 23) 
and the appellant Judas S. Rabenovets (Appellant’s Ap¬ 
pendix 38) to show that the “R” on the various cards re¬ 
ferred to Harold Rabenovets but each of the “R’s” re¬ 
ferred to were on dates subsequent to July 17, 1941. The 
appellant Judas Rabenovets, when asked whether or not he 
could identify his brother’s initial (Appellant’s Appendix 
40), said: “I say I possibly might.”, and an objection by 
the appellant, that the witness was not properly qualified 
under the circumstances to testify that the letter “R” re¬ 
ferred to was the initial of his brother Harold Rabenovets, 
vras overruled, and he was permitted to testify covering 
that fact. 
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At the close of the plaintiff’s case the appellant moved 
for a directed verdict on the ground that no negligence had 
been shown on the part of the Consolidated Home Equip¬ 
ment Corporation and that there was no testimony what¬ 
ever that Harold Rabenovets was a servant of the Consoli¬ 
dated Home Equipment Corporation at the time that the 
accident occurred or that the relationship of master and 
servant existed at that time, nor was there any testimony 
to show that Harold Rabenovets was on the business of the 
Consolidated Home Equipment Corporation at the time the 
accident occurred, which motion was overruled and the ap¬ 
pellant rested its case, and at the close of the testimony in 
the case it again renewed its motion for a directed verdict, 
which was overruled by the Court (Appellant’s Appendix 
43). 

A motion was filed by the appellant to set aside the judg¬ 
ment and to enter judgment for the appellant and/or to 
grant a new trial (Appellant’s Appendix 5-6), which said 
motion was denied. 

A statement of all the evidence covering the question 
upon which the motion for a directed verdict was made by 
this appellant, and all the evidence upon which this appel¬ 
lant states that the Court erred in its admission and exclu¬ 
sion, is contained in Appellant’s Appendix Pages six to 
forty-four inclusive, and has been incorporated in question 
and answer form, so as to better present to the Court the 
matter which was presented to the Trial Court, and from 
the judgment in favor of the appellees an appeal was regu¬ 
larly noted and perfected. 

STATEMENT OF POINTS. 

1. The Court erred in denying appellant’s motion for a 
directed verdict. 

2. The Court erred in the admission and exclusion of evi¬ 
dence. 

3. The Court erred in denying appellant’s motion to set 
aside the judgment and to enter judgment for the appellant. 
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ARGUMENT. 

The Court Erred in Denying Appellant’s Motion for a 

Directed Verdict 

The appellees based their right to a judgment against 
this appellant by virtue of the allegations in Paragraph 5 
of the Bill of Complaint (Appellant’s Appendix 2), which 
is in part as follows: 

“That at the time complained of herein, the defen¬ 
dant, Harold Rabenovets, was an employee of the said 
defendant, Consolidated Home Equipment Corporation 
and was driving the said automobile while engaged on 
business of the said defendant, and when the defendant, 
Harold Rabenovets struck the plaintiff, he had pulled 
up in front or near thereto to premises, 3941 ‘B’ Street, 
S. E., for the purpose of making collections on the ac¬ 
counts of the defendant, Consolidated Home Equip¬ 
ment Corporation, and also selling or attempting to 
scell the merchandise of the said defendant, in the 
neighborhood.” 

To support these allegations the appellees produced tes¬ 
timony to show that between the 5th day of July, 1941, and 
November 15,1941, Harold Rabenovets was employed as an 
outside salesman on a commission basis, which gave him 
also what was known as a “fare allowance”, and counsel 
for the appellees interrogated Joseph F. Bloom, the Treas¬ 
urer of the appellant corporation, for the purpose of as¬ 
certaining the basis upon which Harold Rabenovets was 
employed and received the following answer (Appellant’s 
Appendix 23): 

“He was on his own. He could go where he pleased, 
or bring in sales from any part of the city or wherever 
he would make a sale and bring it in. That was the 
only control we had. He would bring in the sales to 
the office. That is all we knew. We had no control on 
his time, whether day or night, when he made his sales. 
He was a free lance.” 
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and further that the record showed that he did business 
for this appellant, doing a partial business, from July 5, 
1941, to November 15, 1941. 

The automobile -which he was operating at the time the 
infant appelle was injured was owned by his brother, Judas 
Rabenovets, and was being operated with his permission, 
and there is no evidence of any kind which would indicate 
that he was on the business of this appellant at the time he 
struck the infant appellee, and the only evidence which 
might indicate by inference that he was there on the busi¬ 
ness of this appellant was the attempted proof of the fact 
that he returned to this neighborhood two weeks later. 
There is no testimony that he had ever been there prior to 
July 17, 1941, when the accident occurred, or what he went 
there for that day. 

In the case of Phelps v. Boone , 62 Apps. D. C. 308, 67 Fed. 
(2nd), 574, this Court said: 

“The usual test in such circumstances, that is to say, 
the determination of liability for a negligent act on the 
part of a servant, is the right or the power on the part 
of the person charged, to command and control the ser¬ 
vant in the performance of the casual act at the moment 
of performance. Under the conditions the employer or 
master is the person who at the moment has the power 
of control.” 

In all well considered cases, covering the relationship of 
master and servant, and where the plaintiff is endeavoring 
to recover upon the theory of respondeat superior, it is 
necessary that the plaintiff sho-w that the employer has the 
power and authority to direct and control the acts of the 
alleged employee. If he has this power, the employer is 
liable, but, lacking it, he is not responsible. If the em¬ 
ployer or principal is without power to command or direct 
the acts of the alleged employee or agent, there is no 
superior whose duty it is to respond for the acts of an in¬ 
ferior. 
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In Underwood v. Commissioner of Internal Revenue, 56 
Fed. (2nd) 67, Fourth Circuit, the Court laid down the rule 
as follows: 

“In short, it is very generally held that the right to 
control the manner of doing the work contracted for is 
the principal consideration in determining whether one 
is employed as an independent contractor or a servant. 
Various factors which shed lights on the question were 
discussed in recent cases when it became necessary to 
decide whether a taxpayer was an independent contrac¬ 
tor or a state employee entitled to exemption from in¬ 
come tax. From these discussions, it appears that the 
services of an employee or servant, as distinguished 
from those of a contractor, are usually characterized by 
regularity and continuity of work for a fixed period or 
one of indefinite duration, as contrasted with employ¬ 
ment to do a single act or a series of isolated acts; by 
compensation on a fixed salary rather than one regu¬ 
lated by the value or amount of the work; by fulltime 
employment with exclusive control by the employer of 
the employee’s time, or at least the right to have first 
call upon the employee’s services. On the other hand, 
control by the contractor of the instrumentalities which 
he uses and of the subordinate employees who assist 
him, and payment by him of their salaries or wages, are 
circumstances indicating that freedom of action which 
characterizes an independent contractor.” 

In the case of P. F. Collier <& Son Co. v. Hartfeil , 72 Fed. 
(2nd) 625, the main assignment of error was the refusal 
of the Court to direct a verdict for Collier on the ground 
that there was no substantial evidence that Mehrstedt was 
its employee, and the Court said: 

“The test of one’s liability for the act or omission of 
his alleged servant is his right and power to direct and 
control his imputed agent in the performance of the 
casual act or omission at the very instant of the act or 
neglect. There can be no recovery of a person for the 
act or omission of his alleged servant under the maxim, 
‘respondeat superior,’ in the absence of the right and 
power in the former to command or direct the latter in 
the performance of the act or omission charged, be¬ 
cause in such a case there is no superior to respond.” 
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To the same effect is the case of Gosney v. Metropolitan 
Life Insurance Company, 114 Fed. (2nd), 649. 

One of the best statements covering the law on this sub¬ 
ject appears in the case of American National Insurance 
Co. v. Denke, 128 Texas, 229, 95 S. W. 2nd. 370, and in the 
case of Griffith v. Electrolux Corporation , a case in the 
Supreme Court of Appeals of Virginia, and decided on 
November 25,1940,11 S. E. (2nd) 644, the Court supported 
its statement of the law by a lengthy excerpt from the 
Denke case, the Court stating as follows: 

“ ‘So a city salesman, selling goods on commission, 
who has complete choice of the routes he will take 
within the territory assigned him, and who furnishes 
his own car for visiting his customers, is an indepen¬ 
dent contractor, and not a servant, so that the employer 
is not liable for injuries inflicted by the salesman’s neg¬ 
ligence in operation of his machine; and a salesman 
who operates an automobile at his own expense, whose 
movements are not controlled by the employer, except 
that he shall make his territory once each week, is, as 
to the operation of the car, an independent contractor.’ 

“American Nat. Ins. Co. v. Denke, from the Texas 
Commission of Appeals, and approved by the Supreme 
Court of Texas, as appearing in (128 Tex. 229, 95 S. W. 
2d 370, 373), 107 A. L. R. 409, quotes Section 250 of the 
Restatement of the Law of Agency by the American 
Law Institute, as follows: 

“ ‘Except as stated in section 251 (which the Court 
says has no application to the case in hand), a principal 
is not liable for physical harm caused by the negligent 
physical conduct of an agent, who is not a servant, dur¬ 
ing the performance of the principal’s business, unless 
the act was done in the manner directed or authorized 
by the principal or the result was one intended or au¬ 
thorized by the principal.’ 

“ ‘Comment: 

“‘(a) A principal employing another to achieve 
a result but not controlling nor having the right to con¬ 
trol the details of his physical movements is not respon¬ 
sible for incidental negligence while such person is 
conducting the authorized transaction. Thus, the prin¬ 
cipal is not liable for the negligent physical conduct of 
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an attorney, a broker, a factor, or a rental agent, as 
such. In their movements and their control of physical 
forces, they are in the relation of independent contrac¬ 
tors to the principal. It is only when to the relation¬ 
ship of principal and agent there is added that right 
to control physical details as to the manner of per¬ 
formance which is characteristic of the relationship of 
master and servant, that the person in whose service 
the act is done becomes subject to liability for the phys¬ 
ical conduct of the actor.’ 

“In that case an automobile negligently operated by 
Saunders and owned by his wife caused personal in¬ 
juries to the plaintiffs. Saunders was an insurance 
solicitor employed by the company. His status and 
the conclusion of the Court as to his relation to his em¬ 
ployer appear from these quotations from the opinion: 

“ ‘We may add, however, that plaintiff in error 
seriously questions the statement that Saunders had 
frequently used his wife’s automobile ‘with the knowl¬ 
edge and acquiescence of the appellant’; and may fur¬ 
ther add that there was nothing in the contract, either 
actually, or as construed by the parties, which in any 
way sought to control Saunders in his physical move¬ 
ments while doing his work, or directing that he should 
or should not travel by automobile, street car, cab, or 
on foot or otherwise. # * * 

“ ‘Without undertaking to comment upon the vari¬ 
ous terms of the written contract between the insur¬ 
ance company and Saunders, we think we may safely 
and confidently say that it is undoubtedly one of 
agency. Eliminating all matters of definition and dis¬ 
tinction, it is obvious we think that Saunders was in 
common and everyday parlance an ‘insurance agent,’ 
and, as such, plaintiff in error was his principal. That 
he was not a ‘servant,’ within the usual significance of 
that term, seems to be obvious. * # * 

“ ‘We are brought, therefore, to the precise inquiry 
as to whether or not in this instance Saunders, in his 
capacity as agent, also occupied the further capacity 
of servant of the insurance company in the matter of 
operation of the automobile. It is settled that ‘the test 
of one’s liability for the act or omission of his alleged 
servant is his right and power to direct and control his 
imputed agent in the performance of the casual act or 
omission at the very instant of the act or neglect.” 
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Putting the matter in a different way, it may be said 
that a master is liable for acts of his agent under the 
doctrine of respondeat superior only where the re¬ 
lationship of master and servant exists at the time and 
in respect to the very thing causing the injury and from 
which it arises. * * * 

“ ‘In our opinion, while there are numerous pro¬ 
visions in the contract which indicate control over 
Saunders, yet we think the control evidenced by such 
provisions related primarily to the contractual features 
of his employment, and to the attainment of ultimate 
results, and not to ‘physical details as to the manner 
of performance’ of his movements while soliciting, col¬ 
lecting, attending meetings, etc. Falling short in this 
last particular, the control was not such as to create 
liability on the part of plaintiff in error for his negli¬ 
gent acts in the operation of his wife’s automobile; al¬ 
though at the time he may have been engaged in the 
furtherance of the company’s business. While there 
are decisions to the contrary, including one or more by 
the Courts of Civil Appeals of our state, yet the over¬ 
whelming weight of all recent decisions supports the 
foregoing statement. # * • 

“ ‘It would be superfluous to quote from these de¬ 
cisions, except to emphasize the controlling element of 
liability in such cases as these. This element consists 
in the fact that the agent or solicitor must be under the 
control of the principal as regards his physical move¬ 
ments in the performance of the contract in order to 
create liability upon the part of the principal for the 
agent’s tortious acts. * * # ” 

The Court then said at Page 652 the following: 

“The theory on which the master is held liable for 
his servant’s conduct is based on the right of the mas¬ 
ter, actual or potential, to control that conduct and to 
see to it that negligent acts which cause injury to others 
do not occur. If the relation between them does not 
give the employer that power, then he should not be 
held responsible for an occurrence over which he had 
no control. As said in McCarthy v. Souther (83 N. H. 
29, 137 A. 450), above referred to, ‘the employer, hav¬ 
ing no right, if present, to direct Souther in the way he 
ran and used the car, is not liable for the way it was 
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run and used. ’ The Electrolux Corporation, under the 
contract in this case, had no right to require that 
Thackston either use an automobile or refrain from 
using one. It had no right to require that he should 
drive carefully or that he should refrain from driving 
carefully. It had no right to require that he drive at 20 
miles an hour or that he refrain from driving at 70 
miles an hour. The company could not discharge him 
for being negligent, except after thirty days’ notice. 
He might have a wreck every week, yet the company 
would have no unrestricted power of dismissal because 
of his bad driving. If it had no control over his use 
of the automobile, it is not logical to say that it should 
be held liable for the way he used it.” 

In all the cases above cited there was some clear cut 
testimony covering the facts, but in the instant case there 
was no testimony of any kind on the part of the appellees 
which might indicate in any way that the appellant had any 
control over the act or acts of the operator of the car at the 
time of the accident, and no evidence of any kind which 
would indicate that the operator of the car was on the busi¬ 
ness of this appellant at the time of the accident, and the 
most that can be said is that even taking all the inferences 
that may be possible from what testimony was introduced, 
that the operator of this car would be an independent con¬ 
tractor and not the servant of this appellant and that the 
Court should have directed a verdict for this appellant or at 
least have entered judgment on the motion which was filed 
for judgment after the judgment of the jury had been 
entered. 

The Court Erred in the Admission and Exclusion of 

Evidence. 

As has been previously stated, the appellees offered no 
evidence whatever of any act or acts of the operator of the 
car to show that he had done anything for this appellant 
prior to July 17, 1941, at which time the accident occurred, 
and the only memos or papers referred to were on dates 
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subsequent to the date of the accident, the nearest being 
July 31, 1941. Specific questions were asked by the ap¬ 
pellees covering dates after July 17, 1941, and which ap¬ 
peared in Appellant’s Appendix 14, 15, 16, 33, 34, 35 and 
41, and to each one of the questions the appellant objected 
to any statement after July 17, 1941. 

No statement covering what the relationship was between 
Harold Rabenovets and the appellant after July 17, 1941, 
would be material to the issues before the Court, for the 
reason that the appellees alleged that on July 17,1941, the 
date of the accident, that Harold Rabenovets was an em¬ 
ployee of the appellant and was on the business of the ap¬ 
pellant at that time and such statements would be placed in 
the same category as the proof of the subsequent alterations 
or repair of machinery or other articles which had caused 
injury to a plaintiff. Evidence of this kind is never ad¬ 
mitted. Columbia Railroad Company v. Hawthorne, 144 
U. S. 202. And surely no more reason can be given to pre¬ 
vent the introduction of evidence of a relationship between 
certain parties two weeks after the accident occurred, for it 
leaves to the jury the right or privilege of conjecturing 
what was the actual relationship between the parties at the 
time the accident occurred. 

The appellees attempted to prove that Harold Rabenovets 
was the person who came to a certain address by endeavor¬ 
ing to show that an initial “R” on certain cards was the 
initial signed by Harold Rabenovets, and his brother, the 
appellant, Judas Rabenovets, was called as a witness for 
the appellees, and when asked whether or not he could rec¬ 
ognize the letter “R” as that which was written by his 
brother, the witness stated: 

“I say I possibly might.’’ 

“I say I possibly could.” 

(Appellant’s Appendix 40) and in Appellant’s Appendix 41, 
the witness said: 

“That seems to be his initial.” 
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and the following proceedings were then had: 

“Mr. Doherty: I object to that and move that it be 
stricken, that his answer be stricken. 

The Court: The answer may stand.” 

and a further objection was made at that time on the ground 
that the witness was identifying an initial “R” which was 
made after July 17, 1941, and it is respectfully submitted 
that the statements covering the acts of Harold Rabenovets 
after the date of the accident were not material to the issues 
involved and were prejudicial to this appellant. 

The Court Erred in Denying Appellant’s Motion to Set 
Aside the Judgment and to Enter Judgment for the 
Appellant. 

Within ten days after the verdict, this appellant filed a 
motion for judgment and/or a new trial in accordance with 
Rule 50 (b) of the Rules of Civil Procedure for the District 
Courts of the United States (Appellant’s Appendix 5),' 
which said motion was denied by the Court on June 26,1942 
(Appellant’s Appendix 6). 

From the facts heretofore set forth in the Statement of 
the Case and in support of the other points upon which this 
appellant is relying on appeal, it is evident that the Trial 
Court had no facts before it upon which to support a judg¬ 
ment in favor of the appellees, and further that the testi¬ 
mony which was permitted in evidence over the objection 
of this appellant, covering periods and alleged acts of 
Harold Rabenovets after July 17, 1942, was prejudicial to 
this appellant, and that at least a new trial should have been 
awarded. 
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CONCLUSION. 

It is respectfully submitted that the record before this 
Court discloses no evidence upon which to base a judgment 
against this appellant and that the case, insofar as it refers 
to this appellant, should be reversed, with directions to the 
Trial Court to dismiss the complaint as to the appellant 
Consolidated Home Equipment Corporation, a corporation. 
Howard University v. Cassell, this Court No. 7727,126 Fed. 
(2nd) 6. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for appellant, 
Consolidated Home Equip. Corp. 
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APPENDIX 


1 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 12579 

Richard Crossland, a Minor, By Wayne Crossland, Father 
and Next Friend, 3941 “B” Street, S. E., Washington, 
D. C., and 

Wayne Crossland, 3941 “B” Street, S. E., Washington, 

D. C., Plaintiffs, 

v. 

Consolidated Home Equipment Corp., A Corporation, 5311 
Georgia Ave., N. W., Washington, D. C., 

Judas Rabenovets, 3556 Warder St., N. W., Washington, 

D. C., and 

Harold Rabenovets, 3556 Warder St., N. W., Washington, 

D. C., Defendants. 

. Complaint 

(Damages for Running Over Minor with Automobile) 

1. Jurisdiction is based in that the amount involved is 
more than one thousand dollars ($1000.00), exclusive of 
court costs. 

2. The Plaintiff, Richard Crossland, a minor, by his father 
and next friend, Wayne Crossland, sues the Defendants, 
The Consolidated Home Equipment Corporation, a body 
corporate, and Judas Rabenovets and Harold Rabenovets, 
by reason of the following facts. 

3. On July 17, 1941 the Defendant, Harold Rabenovets 
was driving a certain automobile east on“B” Street, S. E., 
in the District of Columbia, in the block where premises, 
3941 “B” Street, S. E., is situated in a dangerous, wreck¬ 
less and negligent manner and without keeping a proper 
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lookout ahead and without having the automobile under 
proper control and at an excessive rate of speed under the 
circumstances. 

2 4. That, at the time the Plaintiff, Richard Cross- 

land, a minor about three years old, was close at the 
curbing of the sidewalk in front of his home, 3941 “B” 
Street, S. E., and was in the act of getting on the sidewalk in 
a crawling position, when the Defendant, Harold Rabeno- 
vets, by reason of his negligence as aforesaid, struck him 
and ran over him with the said automobile, as he, the De¬ 
fendant, pulled up to the curb to park. 

That the Defendant, Harold Rabenovets, at the time he 
negligently struck the Plaintiff, was driving the automobile 
owned by the Defendant, Judas Rabenovets with the consent 
and/or knowiedge of said Judas Rabenovets. 

5. That the Defendant, Consolidated Home Equipment 
Corporation, a body corporate, having a place of business in 
the District of Columbia, with a manager and employees 
therein and was engaged in the business of selling home fur¬ 
nishings and merchandise in the District of Columbia by its 
agents and employees. That at the time complained of here¬ 
in, the Defendant, Harold Rabenovets, was an employee of 
the said Defendant, Consolidated Home Equipment Corpo¬ 
ration and was driving the said automobile while engaged 
on business of the said Defendant, and when the Defendant, 
Harold Rabenovets struck the Plaintiff, he had pulled up in 
front or near thereto to premises, 3941 “B” Street, S. E., 
for the purpose of making collections on the accounts of the 
Defendant, Consolidated Home Equipment Corporation, 
and also selling or attempting to sell the merchandise of the 
said Defendant, in the neighborhood. 

6. The minor Plaintiff, as a result sustained serious in¬ 
juries, bruises, cuts and abrasions to and about his person; 
and his left leg and femur was badly fractured; and he sus¬ 
tained a severe shock to his nervous system. The said in¬ 
jury to his left leg will be permanent, and the use of same 
will be permanently impaired by reason of a shortening of 
said leg resulting from the fracture. 
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7. The minor Plaintiff suffered great physical pain and 
mental anguish and will continue so to suffer for a long time 

in the future. He still is under the care of a physi- 

3 cian, undergoing treatment for his said injury and 
will require further medical treatment for some time 

in the future. 

8. That due to his said permanent injury, his future earn¬ 
ing capacity will be impaired. 

9. The Plaintiff, Wayne Crossland, as the father and next 
friend of the said minor Plaintiff, will be obliged to pay or 
to obligate himself for all present and future costs for hos¬ 
pital and medical care, in the approximate sum of $600.00. 

10. Wherefore, the minor Plaintiff, Richard Crossland, 
by his father and next friend, demands judgment against the 
said Defendants, each or all of them, in the sum of twenty 
five thousand dollars ($25,000.00), and the Plaintiff, Wayne 
Wayne Crossland, demands judgment against the said De¬ 
fendants, each or all of them, in the sum of six hundred 
dollars ($600.00). 

FRANKLYN YASMER 
808 Edmonds Building 
Attorney for Plaintiffs 

Jury Demand 

The Plaintiffs, by their attorney, Franklyn Yasmer, de¬ 
mand a jury trial in this action. 

FRANKLYN YASMER 

• *••****•• 

4 Answer of Defendant, Consolidated Home Equipment 

Corporation, a Corporation, to Complaint for 
Damages . 

Comes now the defendant, Consolidated Home Equipment 
Corporation, a corporation, by and through its attorney, 
Cornelius H. Doherty, and, for answer to the Complaint 
for damages filed herein, states as follows: 

1. This defendant admits jurisdiction of this Court. 
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2. This defendant admits that it is a corporation doing 
business in the District of Columbia and that it was doing 
business in the District of Columbia on July 17, 1941. 

3. This defendant denies each and every other material 
allegation in the said Complaint contained. 

4. This defendant denies that the defendant Harold Rab- 
enovets was its agent or employee at the time of the alleged 
injury to the minor plaintiff, and specifically denies that the 
plaintiffs were in any way injured or damaged by reason of 
any acts of this defendant, its agents or employees. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Wash., D. C. 

Attorney for Defendant , 
Consolidated Home Equipment Corp. 


I hereby certify that a copy of the foregoing Answer was 
mailed on the 10th day of September, 1941, to Franklyn 
Yasmer, Esquire, 808 Edmons Building, attorney for plain¬ 
tiffs. 

CORNELIUS H. DOHERTY 


Attorney for Defendant, 
Consolidated Home Equipment Corp. 


7 In the District Court of the United States 
For the District of Columbia 

Civil No. 12579 

Richard Crossland and Wayne Crossland, Plaintiffs, 


v. 

Consolidated Home Equipment Corp. and Judas 
Rabenovets, Defendants. 

Verdict and Judgment 

This cause having come on for hearing on the 11th day of 
May, 1942, before the Court and a jury of good and lawful 
persons of this district, to wit: 
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Herman C. Korman 
Sidney Nathanson 
Earl G. Lein 
Marcus Newhoff 
Walter L. Godwin 
Lucille S. Palen 


George W. Farr 
Agnes E. Faulkner 
Arthur W. Mandeville 
Edward F. Lyons 
Pauline M. Hayden 
Robert A. Mack 


who, after having been duly sworn to well and truly try the 
issues between Richard Crossland and Wayne Crossland, 
plaintiffs, and Consolidated Home Equipment Corp. and 
Judas Rabenovets, defendants, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 21st day of May, 1942, that they find the issues afore¬ 
said in favor of the plaintiffs and that the money payable to 
them by the defendants by reason of the premises is the sum 
of $3500,00 for Richard Crossland and $250.00 for Wayne 
Crossland. 

Wherefore, it is adjudged that said plaintiffs recover of 
the said defendants the sum of $3500.00 for Richard Cross¬ 
land and $250.00 for Wayne Crossland together with costs. 

CHARLES E. STEWART, Clerk , 
By ROBERT BRUCE KENNEDY 

Deputy Clerk. 

Bv direction of 
•> 

JUSTICE F. DICKINSON LETTS 


8 Motion to Set Aside Judgment 

Comes now the defendant, Consolidated Home Equipment 
Corporation, a corporation, by and through its attorney, 
Cornelius H. Doherty, and moves the Court to set aside the 
judgment entered herein, and to enter judgment for the de¬ 
fendant, Consolidated Home Equipment Corporation, a cor¬ 
poration, and/or grant a new trial, and, for reasons there¬ 
for, says: 

1. That the judgment is without evidence to support it. 

2. That the judgment is contrary to law. 
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3. That the Court erred in the admission and exclusion of 
evidence. 

4. That the Court erred in its instruction to the jury. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant, 
Consolidated Home Equipment Corp. 

I hereby certify that a copy of the foregoing Motion and 
Memo were forwarded to Franklyn Yasmer, Esquire, S08 
Edmonds Building, attorney for plaintiffs, and William 
Hannan, Esquire, Woodward Building, attorney for defen¬ 
dant Judas Rabenovets. 

CORNELIUS H. DOHERTY 
Attorney for Defendant, 
Consolidated Home Equipment Corp. 

• *•••••••• 

10 Memorandum 

June 26—1942 

Motion of Consolidated Home Equipment Corporation 
for a new trial and to set aside judgment denied. 

16 Statement of Evidence. 

Be it remembered, that at the trial of this case before 
Mr. Justice F. Dickinson Letts, which trial began on the 
11th day of May, 1942, and thereafter was further proceeded 
with, it is agreed that the substance of the evidence herein¬ 
after set forth is the substance of all the evidence intro¬ 
duced at the trial of this case, covering the points upon 
which the defendant relies on appeal, it being stipulated 
between counsel for the plaintiffs and counsel for the de¬ 
fendant Consolidated Home Equipment Corporation, a cor¬ 
poration, that the only points upon which this defendant 
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relies on appeal is that there is no evidence to support the 
relationship of master and servant or the doctrine of re¬ 
spondent superior, and that the Court should have directed 
a verdict at the close of plaintiffs ’ evidence and should have 
instructed a verdict at the close of all the evidence in the 
case, and further that the Court erred in its admission of 
certain evidence which appears on the following pages. 

The following is a question and answer statement of all 
the evidence covering the points in controversy, and it is 
set forth in this form so as to properly present the entire 
matter to the Court of Appeals as it was presented to the 
District Court: 

17 Thereupon 

Joseph F. Bloom 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 

By Mr. Yasmer: 

Q. You are Mr. Bloom? A. Joseph F. Bloom. 

Q. You are here in answer to a subpoena issued by the 
plaintiff, and you have brought certain records to Court 
with you this morning? A. I did. 

Q. I show you this piece of paper; is that one of your 
records? 

The Court: Can’t that be stipulated that they are the 
records? 

Mr. Doherty: Yes, those are the records. 

Mr. Yasmer: Very well, it may be so stipulated. 

Mr. Doherty: Those are the records that were brought 
here of the company. 

The Court: Very well, just proceed with that explanation. 
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By Mr. Yasmer: 

Q. This piece of paper has on it where it says “name” 
Rabenovits,—is that right; am I reading correctly? A. 

Yes, sir. 

18 Q. With the letter H? A. Yes, sir. 

Q. Do you know what the letter “H” may stand 
for? A. I don’t know. 

Q. Now, “Town”, D. C.? A. Yes, sir. 

Q. That is the Social Security number of Mr. Rabenovits ? 
A. Supposed to be. 

Q. What is this record supposed to show? A. This is our 
Social Security record and pay roll analysis, showing how 
the men were paid. 

Q. And it has here a caption on one side, “credits.” Will 
you explain what that means? A. That is credits to a 
man’s account, commission account. 

Q. The man’s commission account; then it shows a date 
here, for instance, there is 7-5-41? A. Yes, sir. 

Q. July 5,1941, that is wTtat it would stand for? A. Week 
ending July 5, 1941. 

Q. So, he earned commissions according to that record 
of what amount? A. $4.05 sales commissions. 

Q. What is this, collection commission ? A. He evidently 
did not collect anything. 

Q. In other words, as to this man, “R”, over here is 
commission on what he sold, is that right ? A. That is right. 

Q. And here is commission on what he collected 

19 for the company? A. Yes, sir. 

Q. And, of course, when he would collect the 
money, he would turn it over to the company? A. Yes, sir. 

Q. From whom would he collect this money? A. From 
different customers. 

Q. Of the Consolidated Equipment Company? A. Those 
he made sales to or payment on their account. 

Q. What would he sell them as a rule? A. House fur¬ 
nishings of different types. 
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Q. Would he get those house furnishings from your com¬ 
pany? A. He would get the samples from our company. 

Q. When you say “our company’’ you mean the Consoli¬ 
dated Home Equipment Company? A. Yes, sir, the cor¬ 
poration. 

Q. And if he would make a sale, where would he get the 
merchandise to deliver to the customer? A. Sometimes he 
would make his own deliveries, not always. 

Q. That is not the question. Where would he get the 
merchandise to deliver? A. If he did not make delivery, 
he would not get the merchandise. 

Q. Where would he get the merchandise to deliver to the 
customer he had sold to, from your company, the Consoli¬ 
dated? A. Not always; he would not always make 

20 his own deliveries. 

Q. But w’here he w’ould make his own deliveries? 
A. If he did not make the deliveries, there would be no use 
in getting the merchandise. He may bring with him the 
samples. The salesman is not the one to make deliveries; 
the truckman does. 

Q. Where would the truckman get the merchandise to 
make deliveries ? A. At the home office of the Consolidated. 
Q. At the office of the Consolidated? A. That is right. 
Q. Now, the date here is July 5, 1941 ? A. That is right. 
Q. And the other date here (indicating) is July 12,1941? 
A. That is right. 

Q. The next date is what? A. July 26th. 

Q. The next date is August 2nd? A. August 2nd, Au¬ 
gust 9th and so on,—August 16th. 

Q. Until the last one, November 15th ? A. That is right. 
Q. And the next column shows commissions on sales, and 
the next is commissions on collections? A. That is right. 

Q. And the next column is headed “Fare” allowance? 
A. That is right. 

Q. Can you explain a little more what is meant by that? 
A. I can’t explain except I imagine the man had some 

21 arrangement whereby he had an allowance of some 
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sort, car fare and so on, and from this record here, 
he was given that particular week $3.50 in fare. 

Q. This might cover either street car fare, or gasoline for 
his automobile? A. I don't know what it is. 

Q. How long have you been with the company? A. Since 
1933. 

Q. You are the treasurer of the company? A. Yes, sir. 

Q. Have you held any other office with this company ? A. 
No, sir. 

Q. But since 1933 you have been the treasurer of the com¬ 
pany? A. Yes, sir. 

Q. You are one of the organizers of the company? A. 
Yes, sir. 

Q. So you have been with the company ever since its in¬ 
ception? A. Yes, sir. 

Q. And as treasurer of the company, haven’t you a word 
to say as to its policy and procedure? A. The individual 
branch manager or supervisor makes his own arrangements 
with each man as he hires him. 

Q. Isn’t it a fact you, from your home office, keep in 
pretty close touch with the business affairs of your 
branches? A. Not in detail, I do not. I know the 
22 gross volume of business. During these dates I was 
not active in the business. I was not active in the 
business until four weeks ago. 

Q. Did you come here to relieve Mr. Melassi, the other 
gentleman? A. No, sir, I came here to relieve Mr. Har¬ 
rison. 

The Court: I think it would be better to get through with 
the records first. 

Q. Now, July 12th, Rabenovits received $14, or was cred¬ 
ited with $14.76 as commissions on certain collections? A. 
That is right. 

Q. That he turned over to your company? A. Yes, sir. 

Q. Can you tell the rate or the per cent that he earned on 
collections? A. I could not tell you from this record. 



11 


Q. Could you tell from your own personal knowledge when 
Mr. Rabenovits turned over a dollar he had collected from 
his customer, how much his commission would be? A. If 
it is on the record, I could tell from that. I can’t tell from 
this. 

Q. Will you consult the records and see if you can tell? 
A. From these slips he has been receiving ten per cent. 

By Mr. Doherty: 

Q. Ten per cent of what? A. On money he collected. 
This particular record I am reading from, the basis on 
which he was w r orking, and he was working under the super¬ 
vision of a man named Bloomfield. 

23 Q. And on July 12th he was allowed $5.00 as fare 
allowance? A. Yes, sir. 

Q. And this gives gross earnings $19.76? A. That is 
right. 

Q. Then, going to the debit side, and we have no deduc¬ 
tions for reserves and reverts, and net earnings were $19.76, 
and, deducting fare allowance of $5.00, as shown above, his 
final net earnings were $14.76, deducting employment in¬ 
surance 25 cents and Social Security, 15 cents? A. That 
is right. 

Q. Now, we get to July 26th, there you have sales com¬ 
mission of $12.13? A. That is right. 

Q. That is what he was allowed for merchandise sold? 
A. That is right. 

Q. And $17.50 for commission for collections? A. That 
is right. 

Q. And he was allowed that week $9.00? A. That is 
right. I cannot tell you how it was arrived at, how they 
got the figure of $9.00. 

Q. But, that covered his transportation cost; that was 
to cover his transportation costs for the week? A. We al¬ 
lowed him the street car fare and fare allowance for that 
week. 

Q. His gross earnings were what? A. $29.63. 

Q. The reserve was 31 cents? A. Yes, sir. 
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Q. And after total deductions, the net income was 

24 what ? A. $29.32. 

Q. And after deductions for fare allowance? A. 
The total was $20.36. 

Q. Employment insurance was 21 cents? A. Yes, sir. 

Q. Now, we have this column going on down? A. That 
is right. 

Mr. Yasmer: I offer this in evidence, if your Honor 
please. 

The Witness: May I have that particular record back? 
It is the only record we have. 

The Court: Yes, you can have it back. 

Mr. Doherty: There are certain things on here that 
have no bearing on this case. 

Mr. Yasmer: No, all the way down, there are different 
dates shown, showing the same thing, only for the various 
dates in different amounts, and I think the entire record 
should go in. I will show it to your Honor. 

Mr. Doherty: I object on the ground it has no material¬ 
ity. 

m 

The Court: It may be received, and at the conclusion of 
the evidence it should be returned to the company. I sup¬ 
pose a photo-static copy should be put in its place. 

Mr. Yasmer: I think we can arrange for that. 

By Mr. Yasmer: 

Q. I show you now this piece of paper which you have 
brought down, and it has marked thereon the name, 

25 H. Rabenovits, and is headed, “Consolidated Home 
Equipment Corporation,” Branch, D. C., and it is 

headed, “Week ending December 9th, 1941— A. The 29th 
I think it is. 

Q. WTiat is that? A. The week of the 29th. 

Q. Will you tell us, Mr. Bloom, what that record repre¬ 
sents (indicating) ? A. This is the original slip from w’hich 
the record shown on the reverse is prepared. This is the 
original slip. The distribution is made on this sheet, and 
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you will find the figures are exactly the same as that (indi¬ 
cating) except they are broken down. 

Q. And it is made on the stationery of the Consolidated 
Home Equipment Corporation? A. Yes, sir. 

Q. Part of your records kept at your office? A. Yes, sir. 

Q. For Mr. Rabenovits, and it shows collection commis¬ 
sions for the week ending July 19th of $7.26? A. That is 
right. 

Q. Now, what is that there (indicating)? A. Something 
for adjustment. 

Q. Fare allowance, $5.00? A. Yes, total earnings, $19.76. 

Q. And the next item filled in? A. Social Security, 15 
cents, net earnings, $19.61. 

Mr. Yasmer: I offer this in evidence. 

Mr. Doherty: I make the same objection. 

26 The Court: It may be received. 

By Mr. Yasmer: 

Q. Now, these two pieces of paper I hold in my hand, this 
shows the breakdown of the earnings of Harold Rabenovits 
for July 5, 1941 and July 26, 1941? A. That is right. 

Q. In the same manner as the previous exhibit? A. Yes. 
They do not show the same amounts. 

Q. You do not know Mr. Rabenovits’ signature? A. No, 
sir. 

Q. These are original records coming from the Consoli¬ 
dated Home Equipment Company? A. That is right. 

Q. These are records for different weeks? A. That is 
right. 

Mr. Yasmer: I ask that these be admitted. Thev are 
the same records for different weeks. 

Mr. Doherty. I make the same objection. 

The Court: The same ruling; they may be received. 

By Mr. Yasmer: 

Q. The card which I hold in my hand, Mr. Bloom, which 
has on it the name of L. Harris, 3914 B Street, Southeast, 
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Apartment 12, did you bring that also in response to my sub¬ 
poena? A. I did. 

Q. And it is a record from your company? A. That is 
right. 

Q. Would you be good enough to explain to the 
27 Court and jury what that shows? A. It shows a 
party by the name of L. Harris, 3941 B Street, South¬ 
east, Apartment 12, Washington, D. C., and the order was 
sold by a party by the name of H. Lorey on May 31, 1941, 
mattress, $29.95. 

Q. And then it goes on to show collections, isn’t that 
right? A. That is right. 

Q. And the terms of the collections are shown of how 
much a week? A. 50 cents a week. 

Q. Now, we get down to this item of July 31— 

Mr. Doherty: I object to anything on July 31. It is 
after the date of this accident. The date of the accident 
was July 17, and I object to any testimony after that time, 
that is, after July 17. 

Mr. Yasmer: This is an item that I think should be al¬ 
lowed. It shows the similarity of transactions before the 
date of the accident and after the date of the accident. 

Mr. Doherty: If they have something to show before the 
accident, they can show it, but he is going into something 
that happened in July two weeks after the accident hap¬ 
pened. 

The Court: What was your question on this item. Bead 
the question. 

(Thereupon the Reporter read the question as record as 
follows: 

“Now, we get down to this item of July 31—” 

The Court: How have you connected this? 

By Mr. Yasmer: 

Q. Mr. Bloom, am I right in saying that this is a 
record of a party by the name of L. Harris, who 


28 
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bought certain merchandise from the Consolidated Home 
Equipment Company, who bought one mattress from the 
Consolidated Home Equipment in May, 1941! 

Mr. Doherty: He went over all of that. He has testified 
in detail just what that was. Then he goes to this item of 
July 31. He is now asking about an item of July 31, two 
weeks after the accident. 

The Court: What does the witness say about it! 

By Mr. Yasmer: 

Q. Tell us, again, Mr. Bloom, what this card is a record 
of, and what it purports to show! A. It is a record of a 
customer’s name and address, and date of purchase, the ar¬ 
ticle sold, by whom, and the collections made. 

The Court: What company! 

The Witness: From the Consolidated Home Equipment 
Company. 

The Court: I think the item of July 31 may be testified 
to. 

By Mr. Yasmer: 

Q. This has an item on here, July 31, 1941, $1.00 amount 
collected on that date! A. That is right. 

Q. And collected by some one with the initial “R”! A. 
Under the column, yes. 

Mr. Doherty: I again object. It is two weeks after 
29 the accident. Your Honor understand this is two 
weeks after the occurrence! 

The Court: Yes. 

Mr. Yasmer: I will offer in evidence the entire card. 
Let me ask this question: 

Q. I will ask you as to two previous dates. I think this 
is 5-21. A. 5-31. 

Q. That is the original date of purchase! A. That is 
right, and the collection was made by one Lorey. 

Q. Now, July 19, a collection made by some one else! A. 
Yes, with the initials, it looks like MEM. 

Q. Do you know who that might be? A. No, sir. 
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Q. Do you know Mr. Lorey? A. No, sir. 

Q. Then we get to July 31, and there was a collection by 
“R”? A. That is right. 

Q. Now, from the other records you have examined, could 
that be Mr. Rabenovits? 

Mr. Doherty: I object to that, your Honor. 

Mr. Yasmer: He has seen the records. 

A. I cannot say from those records what he collected. 
They do not indicate that. 

Q. You have no daily records in the company’s files? A. 
These are the only daily records. 

30 Q. With the agent’s name, or the person who 
makes these collections, showing how much he col¬ 
lected, something to correspond-for instance, that would 
show who that Mr. “R” is? A. That is the only record 
we go by. 

Q. It is not transferred to a page with a man’s full name? 
A. The other record we have here is the page here (indicat- 
ting), the pay-roll sheet. 

Q. Now, July 31 is brought down, and here is July 5, July 
26, and July 29? A. Yes, sir. 

Q. Now, on July 31, a Mr. R., or a person whose initial is 
R collected one dollar from a party by the name of Harris 
at 3941 B Street, Southeast? 

Mr. Doherty: I want, generally to object to any exam¬ 
ination, or any record after July 17,1941. I do not want to 
keep objecting to each question. 

The Court: You may have the objection and the excep¬ 
tion. 

By Mr. Yasmer: 

Q. Then there is another item here. There is only one. 
What would that be? A. That is December 18,1941. 

Q. That is not “R”. 

Mr. Doherty (interposing): What date is that? 

The Witness: December 18, 1941. 

Mr. Yasmer: We do not claim that item. 
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By Mr. Yasmer: 

31 Q. If this “R” stands for Mr. Rabenovits— 

Mr. Doherty: I object to his stating something 
that has not been shown. 

Mr. Yasmer: I withdraw that. 

By Mr. Yasmer: 

Q. Who wrote up these records, for instance, who put 
that “R” there? A. The man that collected it put that on 
there. 

Q. He, himself, put that on there. A. That is right. 

Q. I show you this paper, Mr. Bloom, and ask you to 
identify it. A. It is a record of an account of a party named 
Mildred Long. 

Q. Whose records are these, what company? A. The 
record of the Consolidated Home Equipment Company. 

Q. Where does Mildred Long live? A. 3928 B Street, 
Southeast. 

Q. What did she purchase? A. A salesman named Ban- 
chik sold her on February 22,1941, a bedspread of the value 
of $7.95. 

Q. This is the original record of your company? A. Yes, 
sir. 

Q. Could you explain this item, Mr. Bloom? 

Mr. Doherty : Just a moment, what is this? 

Mr. Yasmer: Come over here. I presumed you had 
studied this record. 

Mr. Doherty: I don’t know what you are going to 

32 refer to. 

Mr. Yasmer: There is a number here. If he can 
explain that. 

A. This evidently shows an account she had and cor¬ 
responding with these two numbers. 

Q. The account number? A. Yes, sir. 

Mr. Doherty: None of this is material at all unless they 
can connect it up with this case. There is no thin g in this 
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record which will show this man Rabenovits had anything 
to do with it, at least prior to the time of the accident. 

Mr. Yasmer: I will connect it up in due time, if you will 
give me a chance. I will get someone here who knows his 
handwriting. His father was in court and his brother. 

Mr. Doherty: Still, if you are sure that is his signature, 
and it occurred at the date of the accident, it is not com¬ 
petent. 

Mr. Yasmer: Some of the transactions are a few days 
before. 

Mr. Doherty: There is nothing to show that. 

The Court: You will have to identify these. 

By Mr. Yasmer: 

Q. Now, we have these records you identify as coming 
from the records of the defendant corporation. Now, I 
point out to you this item here of August 14th— 

Mr. Doherty: I object to anything on the 14th of August. 

The Court: What is that paper you are looking at now, 
the same one! 

33 Mr. Yasmer: Yes, sir. 

The Court: Hasn’t it been identified? 

Mr. Yasmer: He has identified it as a record of the cor¬ 
poration, and the name of the customer dealing with the 
Consolidated what was sold, and then it has a series of col¬ 
lections made, and I am trying to get the separate dates of 
these occurrences. 

Mr. Doherty: This goes to August 14th, a month after 
the accident occurred. 

The Court: Have you shown who handled it, who the 
salesman was? 

Mr. Yasmer: The salesman was one B. Don, and the col¬ 
lections were made by others until we get to August 15th, 
and there is a collection made by one “R”. 

The Court: You will have to show who that has refer¬ 
ence to. 
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By Mr. Yasmer: 

Q. Do you know who that “R” stands for? A. It is the 
name of the man that collected that payment. 

Mr. Doherty: I still insist that he should be required to 
confine it to the 17th of July, or prior to that. 

The Court: Well, he must identify it. 

By Mr. Yasmer: 

Q. Could any person, in view of the other records that 
have been here, state who a salesman by this name was? 

Mr. Doherty: I object to the question. 

The Court: Apparently the question has not been finished, 
but, it seems objectionable as he is asking for the opinion 
of the witness. Ask him what he knows. The opinion will 
be reserved for the jury. 

34 By Mr. Yasmer: 

0 

Q. Would you say this * * R *’ would be Rabenovits, the man 
whose records you have here? 

Mr. Doherty: I object to that. 

The Court: Objection sustained. It is not what he would 
say. Does he know? 

By Mr. Yasmer: 

Q. Do you know? A. I have already testified I didn’t 
know Mr. Rabenovits’ signature or handwriting. 

The Court: Do you know this man Rabenovits? 

The Witness: I do not, your Honor. 

Mr. Yasmer: May we approach the bench? 

The Court: Yes. 

(The following occurred at the Judge’s Bench, without 
the hearing of the jury:) 

Mr. Yasmer: I think, if the Court please, that we have 
shown that Harold Rabenovits as of these dates, that is 
right at the time of this accident, July 5th, 19th and 26th, 
both sold and collected for the defendant company, and was 
paid commission and was allowed fare for his transporta- 
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tion, the witness testifying that he got the merchandise from 
the company and delivered it on some occasions, or some¬ 
one else delivered it, and he would make the collections for 
the company and return the collections over to the com¬ 
pany and receive ten per cent for the collections and so 
much for the sales. Now, I want to introduce this in evi¬ 
dence. This was the customer of the company who lives 
at 3941 B Street, Southeast. It certainly shows him to have 
been doing business right there. 

35 Mr. Doherty: That is an assumption. 

Mr. Yasmer; No, it is not an assumption. She 
lived right in that neighborhood. 

The Court: This is the company’s record? 

Mr. Yasmer: Yes, sir, he made that. This is the original 
record of the Consolidated Home Equipment Company. 

Mr. Doherty: What is the connection? 

Mr. Yasmer: The law realizes the hardship and the diffi¬ 
culty of proving agency, and there are cases that have stated 
that. 

Mr. Doherty: You have put us to a lot of difficulty. 

Mr. Yasmer: If the Court please, it seems too plain to 
me. It shows a man by the name of “R”, whose initial was 
“R”, was out there on this date of July 31st, so close to 
the date of the accident. 

The Court: I cannot let the jury speculate on this. 

Mr. Yasmer: This has been testified to. This is the orig¬ 
inal record of the defendant, The Consolidated Home Equip¬ 
ment Company. 

Mr. Doherty: The mere fact we have got records does not 
make out the case. 

Mr. Yasmer: Let’s analyze this. This was brought here 
by the Treasurer of the company, the original record, and 
introduced. 

Mr. Doherty: It was not introduced at all. You asked 
for the record, and we brought it. 

Mr. Yasmer: It is the record of the defendant, the Con¬ 
solidated Home Equipment Company, and it shows, 
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36 according to the record, they had a customer of the 
Consolidated by the name of L. Harris. That is the 

lady who was here, and it shows that they lived at that iden¬ 
tical same address the plaintiff lives at, and now it shows 
that while the mattress was sold by someone else, the man 
that made the collection in that neighborhood was a man 
with the initial “R”. 

The Court: Yon do not know who “R” is? 

Mr. Yasmer: I will prove that. 

The Court: Do that first. 

Mr. Yasmer: I will have to bring someone here, but these 
are the records of the defendant and the records show that 
they had a man by the name of Rabenovits. 

Mr. Doherty: They had a man named Rudolph also. 

The Court: Let’s proceed. 

Mr. Yasmer: I will have to ask for a subpoena, your 
Honor to prove that. 

The Court: You have had a week. 

Mr. Yasmer: I could not see these records until they 
brought them here. 

The Court: Let’s proceed with the trial. 

Mr. Yasmer: I want a subpoena issued to prove that that 
“R” was Rabenovits. 

The Court: It has got to be proven. It cannot be an opin¬ 
ion. You will have to prove it. 

Mr. Yasmer: It is so clear to me. 

The Court: You will have to prove it. 

Mr. Yasmer: Can I have a subpoena issued for the 
brother forthwith? 

37 The Court: The Clerk will take care of that. We 
will take a recess for ten minutes. 

(Thereupon there was a recess for ten minutes, at the 
conclusion of which the following occurred:) 

Mr. Yasmer: I think that about concludes my case. I 
want to connect up the Consolidated Home Equipment Com¬ 
pany. I think I have made out a prima facie case of agency 
by showing that he worked there. 
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The Court: We will reserve argument until these other 
matters are presented. 

Mr. Yasmer: That is all I have at the present. 

Cross Examination 
By Mr. Doherty: 

Q. The records you are referring to, do they show 
whether or not H. Rabenovits was in the general employ¬ 
ment of the Consolidated? A. Nothing general. 

Q. What kind of employment did he have? A. It shows 
he was a commission man, and he was paid a commission 
for sales he brought in. 

Q. A free lance salesman— 

Mr. Yasmer: Now, if the Court please, he is putting 
words in the witness *s mouth. There is nothing to show he 
was a free lance salesman. 

The Court: That calls for the opinion of the witness. 

By Mr. Doherty: 

Q. Did this man receive any fixed salary? A. No, sir. 

Q. The only thing he received was the commission 
38 on whatever he sold or collected? A. That is right. 

Q. Does the Consolidated have any control over 
the men who are out as salesman in any capacity? A. No, 
sir, we have not. 

Mr. Doherty: That is all. 

Redirect Examination 
By Mr. Yasmer: 

Q. The record also shows he was paid for the transporta¬ 
tion he used, that Mr. Rabenovits used in the sale of mer¬ 
chandise of the Consolidated Home Equipment Company, 
or for the collections he made, and turned over to the Con¬ 
solidated. 

Mr. Doherty: That is a conclusion. 
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Mr. Yasmer: I am just going ahead from where you left 

off. 

Mr. Doherty: We went over all that. 

The Court: Objection sustained. 

By Mr. Yasmer: 

Q. When you say that the Consolidated Home Equipment 
Company had no control over Mr. Rabenovits, what do you 
mean by that? A. He was on his own. He could go where 
he pleased, or bring in sales from any part of the city or 
wherever he would make a sale and bring it in. That was 
the only control we had. He would bring in the sales to the 
office. That is all we knew. We had no control on his time, 
whether day or night, when he made his sales. He was a 
free lance. 

Q. Didn’t he have to report at certain stated times 
39 to your office in Washington? A. They will come in 
three or four times a week. Every man comes in 
when he has a sale. 

Q. Yes, and if a man does not produce you fire him, don’t 
you? A. That is right, I imagine that would be the result 
when he does not produce. 

Q. Now, referring to these records, these records show 
that H. Rabenovits at least worked and did business in the 
form of making sales and the collecting for the Consolidated 
Corporation, from July 5,1941, to November 15th, isn’t that 
right? A. That is right. 

Mr. Doherty: That is not proper on redirect. He has 
gone over all that. 

The Court: He may answer. Is that right? 

The Witness: They do, they do show that he did business 
for us, doing a partial business for us, during that period 
of time. 

By Mr. Yasmer: 

Q. These records from your company do show that the 
company had a customer to whom it sold merchandise and 
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from whom money was collected at 3941 B Street, South¬ 
east? A. Yes, sir. 

Mr. Doherty: We object to that. 

The Court: Is that in evidence? 

Mr. Doherty: No, it is not in evidence. 

Mr. Yasmer: I have used this. 

Mr. Doherty: You used it improperly, and I object 
40 The Court: Objection sustained. I think that is 
the one we talked about, and I said you would have to 
make your proof. 

Mr. Yasmer: At this time I formally offer this record 
which has been identified as the original record of the Con¬ 
solidated Home Equipment Company. I now offer this in 
evidence for the purpose of showing that they had a cus¬ 
tomer at the very place, the very same address, where this 
occurred. 

Mr. Doherty: You have made that statement a dozen 
times. 

Mr. Yasmer: No, I have not. 

The Court: Objection sustained. 

Mr. Yasmer: Exception. I also make the offer to intro¬ 
duce into evidence this card on the stationery of the defen¬ 
dant corporation, brought here by the corporation. 

Mr. Doherty: It has not been identified. 

Mr. Yasmer: It has been marked for Identification, 
Plaintiff’s Exhibit 14. I now offer Plaintiff’s Exhibit 14 for 
identification, which reads, Mrs. Mildred Long, 3928 B 
Street, Southeast, for the limited purpose of showing that 
the corporation had— 

Mr. Doherty (interposing): I object. 

Mr. Yasmer: I want to read it into the record. 

The Court: Put it in. 

Mr. Yasmer: I want to show the defendant had a cus¬ 
tomer there to whom it sold merchandise. 

The Court: Is that the same kind of card you had before ? 

Mr. Yasmer: This is the one identified by Mr. 
Bloom. 
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41 The Court: Is that the same one you had before? 

Mr. Yasmer: No, this is another one. 

The Court: The objection is sustained. 

Mr. Yasmer: May I read into the record, for the purpose 
of the record, what I want to show and the exception? 

The Court: No, you have had it marked. That shows for 
itself. The identification mark is part of the record. 

Mr. Yasmer: I wanted the record to show the limited 
purpose. 

The Court: You have indicated that. 

Mr. Yasmer: As to the other exhibits, but not this. I 
might say it is for the same purpose as Exhibit 13, and may 
we have an exception? 

The Court: Yes. 

Mr. Yasmer: At this time I want to show— 

The Court: Any other questions? 

Mr. Yasmer: I don’t think so. Just one other question. 

By Mr. Yasmer: 

Q. Your records show that the Social Security and some 
employment tax was paid by the Consolidated Home Equip¬ 
ment corporation for H. Rabenovits. 

Mr. Doherty: I object. 

The Court: Objection sustained. The record speaks for 
itself. 

Mr. Yasmer: Very well, this is in evidence. 

The Court: Any other questions of the witness? 

Mr. Yasmer: No, but I am waiting for this other witness. 

42 Cross Examination 

By Mr. Hannan: 

Q. Mr. Bloom, in regard to collections that an agent 
was to make for your company, was any definite territory 
allotted to each man? A. I think everv man has a certain 
territory to cover. 

Q. And, in that territory is it not the practice of the com¬ 
pany to give him a list of names to cover? 
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Mr. Doherty: I object. In this case so far as this man 
knows—he says he has not been here for tvro years. 

The Court: Objection overruled. Let him answer. 

A. It is the practice of the company to give the collector 
1 a certain number of cards indicating there are customers 
1 from whom collections are to be made. 

Q. That is on the collection cards. On the selling card, he 
would pick out whosoever he could sell? A. That is right. 

Q. But he had definite duties regarding collections? A. 
We would give him certain accounts he was to call on. 

Q. And these collections shown on these sheets would rep¬ 
resent collections made of accounts the divisional manager 
! would give him? A. They represent collections made by 
him, and he was credited by that amount of money. 

Mr. Hannan: That is all. Thank you. 

Redirect Examination 
By Mr. Yasmer: 

Q. Mr. Bloom, if the collector failed to make a collection 
of an account, is it not a fact that the Consolidated 
' 43 Home Equipment Company, the defendant herein, in 
its own name retained counsel to file suit and try to 
collect the account? 

Mr. Doherty: I object. That is not proper. 

Mr. Yasmer: I think that is very proper. Mr. Doherty 
stated they had no control over this man. We want to show 
the corporation does have control over these accounts. 

Mr. Doherty: That is admitted. 

Mr. Yasmer: I want to show the general procedure of 
the company. 

The Court: Let him answer. 

The Witness: What is the question? 

The Court: Read the question. 

(Thereupon the reporter read the pending question as 
follows:) 
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“Mr. Bloom, if the collector failed to make a collection 
of an account, is it not a fact that the Consolidated Home 
Equipment Company, the defendant herein, in its own name 
retained counsel to file suit and try to collect the account?” 

By Mr. Yasmer: 

Q. Did you hear the question? 

Mr. Doherty: Is that as to any particular account, or 
every account? 

Mr. Yasmer: Any account that the collector could not 
collect. I think we are entitled to know— 

The Court: Do not argue it. Answer the question. 

A. It was the practice of the company for the office to go 
through the accounts regularly, and if an account is 
44 not paying for a given length of time, we write letters, 
and naturally if they do not pay, we start suit against 

them. 

Q. You say “we” write letters. You mean the Consoli¬ 
dated Home Equipment Company? A. Yes, sir. 

Q. And “we” started suit. You mean the Consolidated 
Home Equipment Company? A. The Consolidated Home 
Equipment Company. 

Q. And when collections are so effected by law suit, the 
Consolidated Home Equipment Company got the proceeds? 

Mr. Doherty: I still object. I do not see the materiality. 

The Court: He may answer. 

A. It so happens that we do not as a rule take a customer 
to court. We try to settle with them out of court. 

Q. Would you tell this jury that in the last year the Con¬ 
solidated Home Equipment Company never brought a suit 
on an account? A. I can’t tell you what we did in the last 
year. It has been the general practice of the company not 
to bring suits against the customers. It does not do us any 
good on account of the publicity, and it is the general prac¬ 
tice not to sue. 
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Q. When a suit is brought, would it come to your atten¬ 
tion? A. Not necessarily. 

Q. Do you know, as a matter of fact that the Consolidated 
Home Equipment Company had brought suit in the Munici¬ 
pal Court of the District of Columbia on an account? A. I 
do not. 

Mr. Yasmer: I have subpoenaed Miss Neff’s records of a 
suit, and may I ask the Clerk to call up Miss Neff to 
45 send down the record. 

Mr. Doherty: This is just wasting time. 

Mr. Yasmer: No, it is not. This is most important to the 
plaintiff. 

The Court: This is your own witness. You cannot im¬ 
peach your own witness. 

Mr. Yasmer: We are not impeaching him. He says he 
does not know. 

The Witness: I don’t know. You have the attorney here. 

The Court: Let’s proceed with the examination. 

Mr. Yasmer: Of course, as to a hostile witness, under the 
law I am allowed wide latitude. 

Mr. Doherty: He is not hostile. 

Mr. Yasmer: The fact he is on the other side makes him 
a hostile witness. 

The Court: You cannot impeach your own witness. 

Mr. Yasmer: When I got into that realm I cross exam¬ 
ined him. 

The Court: Let’s proceed. Any other questions. 

By Mr. Yasmer: 

Q. So, you would not say the Consolidated Home Equip¬ 
ment Company has not brought suit on an account? 

Mr. Doherty: I object to that. That is the same question 
that he has already asked. 

The Court: He may answer. 

A. I don’t know. 

Mr. Yasmer: Thank you. 
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The Court: Any further questions? 

Mr. Yasmer: No further questions. 

46 Mr. Hannan: No questions. 

The Court: You may step down. 

(Thereupon the witness was excused and retired from 
the witness chair.) 

The Court: What other witnesses have you ? Have you 
any more witnesses ? 

Mr. Yasmer: No, your Honor, subject to what Mr. Han¬ 
nan said that he would be good enough to bring this other 
gentleman here after the recess, if we may recess now. 

The Court: The jury are excused to 1:30 o’clock. 

(Thereupon at 12:20 o’clock p.m. a recess was taken in the 
above entitled cause to 1:30 o’clock p.m.) 

47 After Recess 

(Pursuant to recess heretofore taken, as more particu¬ 
larly noted in this record, the consideration of the above- 
entitled matter was resumed at 1:30 o’clock p.m. and the 
following occurred:) 

Mr. Hannan: Mr. Rabenovets is on his way here and 
should be here any minute. 

Mr. Yasmer: If the Court please, I have another wit¬ 
ness. 

I will call Mrs. Mildred Long. 

Thereupon Mrs. Mildred Long was called as a witness 
for and on behalf of the plaintiffs herein, and being then 
and there duly sworn by the Clerk of the Court, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows: 

Direct Examination 
By Mr. Yasmer: 

Q. Your name is Mrs. Mildred Long? A. Yes, sir. 

Q. And, Mrs. Long, where do you live? A. 3928 Burns 
Place, Southeast. 

Q. Was Burns Place formerely called B Street, South¬ 
east? A. It was. 
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Q. And did you live there throughout the month of July, 
1941, at the same address ? A. I have lived there since De¬ 
cember 15, 1941. 

Q. Do you know the Crossland family who live in that 
vicinity? A. I do. 

48 Q. And do you know the plaintiff, the minor plain¬ 
tiff in this case, Richard Crossland? A. Yes. 

Q. And how far away do the Crosslands live from you, or, 
rather, I will strike that question. 

Explain to us— 

Mr. Doherty (interposing): If your Honor please, he is 
not permitted to reopen the case except on one particular 
thing now. 

Mr. Yasmer: I am not going into the question of negli¬ 
gence. 

The Court: Well, let us get to the point. 

Mr. Yasmer: Yes. 

By Mr. Yasmer: 

Q. Then you live just a few doors from the Crosslands? 
is that right ? A. That is right. 

Q. On the same or on the other side of the street? A. 
On the other side. 

Q. Do you know or did you have occasion to meet one 
by the name of Harold Rabenovets? A. I did. 

Q. Your answer was you did? A. Yes. 

Mr. Yasmer (addressing the members of the jury): Can 
you hear? 

The Court: Yes, they can hear it. Go ahead with the 
testimony. 

By Mr. Yasmer: 

49 Q. Can you tell us under what circumstances you 
met Mr. Harold Rabenovets? A. Through the Con¬ 
solidated people as a collector. 

Mr. Doherty: I object. 

The Court: The objection is sustained. I do not see the 
materiality of that. 
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By Mr. Yasmer: 

Q. You say you know Mr. Rabenovets? A. I do. 

Q. And did you ever have any business with him—just 
say “yes” or “no”? A. Yes. 

Mr. Doherty: I object to that also. 

The Court: The objection is sustained. 

By Mr. Yasmer: 

Q. Did he ever or did you ever make a purchase from 
Mr. Rabenovets? 

Mr. Doherty: I object to that. 

Mr. Yasmer: In view of the testimony that has gone in— 
The Court (interposing): The objection is sustained. 
Mr. Doherty: You took a non-suit as to Mr. Rabenovets. 
Mr. Yasmer: I did what, sir? 

Mr. Doherty: You took a non-suit as to Mr. Rabenovets. 
Mr. Yasmer: I understand that. 

The Court: The objection is sustained. 

Mr. Yasmer: And an exception, if the Court please. 

By Mr. Yasmer: 

Q. Do you know or can you—do you know— 

May this witness be asked to go out? I see Mr. 
50 Rabenovets here. 

The Court: He may step out. 

Mr. Doherty: He is a party to the cause. 

Mr. Yasmer: Yes, that is right. He can stay right here. 
The Court: Go ahead and propound your questions. 

By Mr. Yasmer: 

Q. Do you know the handwriting—I will show you this 
card and ask you if you can point out the initials of Mr. 
Rabenovets and if you say you can if you can recognize the 
initials of Mr. Rabenovets. 

Mr. Doherty: I object, your Honor. The witness has 
not shown herself qualified to do that. 

The Court: Yes; the witness is not qualified. 
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By Mr. Yasmer: 

Q. Did you ever see Mr. Rabenovets make his initials on 
anything? A. I did. 

Q. You did? A. Yes. 

Mr. Yasmer: This witness testified she did see him put 
his initials on papers. 

The Court: I heard the witness. 

By Mr. Yasmer: 

Q. I will ask you under what circumstances? A. Well, 
when he came to sign and kept collecting from me, he signed 
my card and made his initials. 

Q. And I show you this card and ask you: Is this the 
card that he put his initials on (handing a document to the 
witness)? A. (after examining the document last 
51 referred to) That is it. 

Mr. Yasmer: Will you mark this? I do not think 
it has been marked. 

Mr. Doherty: What is the date of it? 

Mr. Yasmer: Just one minute. Let me do my examining, 
Mr. Doherty. 

Mr. Doherty: All right. 

Mr. Yasmer: Then in due time do yours. 

The Court: Talk to the Court. 

Mr. Yasmer: It is disturbing to me. 

The Court: Talk to the court. 

Mr. Yasmer: I do not think it is fair for him to stand 
over my shoulder when I am examining my witness. 

The Court: No. Let the reporter mark that paper. 

Mr. Yasmer: Mark the paper Plaintiff’s Exhibit No. 15 
for identification. 

(The document in question was thereupon marked by the 
reporter “Plaintiff’s Exhibit No. 15 for identification,” and 
was returned to the possession of Mr. Yasmer.) 

By Mr. Yasmer: 

Q. I show you this paper which has been marked “Plain¬ 
tiff’s Exhibit No. 15 for identification” and I will ask you 
to tell us what it is, Mrs. Long. 
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Mr. Doherty: Is that the one you identified? 

Mr. Yasmer: The one marked for identification. 

Mr. Doherty: The one she has of her own? 

Mr. Yasmer: The one she has of her own, yes. 

The Witness: Yes. 

52 By Mr. Yasmer: 

Q. Now, first, Mrs. Long, I want yon to tell ns what this 
piece of paper is that has been marked. 

Mr. Doherty: I object. It speaks for itself. 

The Court: She may answer that. 

By Mr. Yasmer: 

Q. Yon may answer. Will yon answer? A. What the 
piece of paper is? 

Q. Yes. What it represents. 

Just tell the Court and the jury what this piece of paper 
represents. A. It represents an account. I bought a spread 
and other material from the Consolidated people. 

Q. Now, repeat your answer, please. A. It is a book show¬ 
ing that I bought a spread, a set for the living room and 
some other things from the Consolidated people. 

Q. Now, I will ask you to point out, if you can, the initial 
made, that you saw Mr. Rabenovets, that is Harold Rabeno- 
vets, make on this card. 

Mr. Doherty: I object unless it is shown that it was done 
some time prior to the time of the accident and not after it. 
The Court: She may answer. 

By Mr. Yasmer: 

Q. You may answer and point it out. A. (indicating on 
the document in question) Starting here is his initial R. 

Q. R.? A. Yes. 

53 Q. And alongside his initial R is what? A. The 
date. 

Q. What date is that? A. July 31. 

Q. Of what year, if you know? A. 1941. 

Mr. Doherty: I move that that answer be stricken. 
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The Court: Yes. 

Mr. Yasmer: I beg your pardon? 

The Court: The answer may not go out. 

Mr. Yasmer: I beg your pardon? 

The Court: I overrule the objection. You may note the 
objection. 

By Mr. Yasmer: 

Q. And it shows what amount? A. Ninety-five cents. 

Q. And it shows what else? A. The initial of Mr. Rab- 
enovets. 

Q. That is that R (indicating on the document) ? A. That 
R. 

Q. And that was made by whom when you paid him the 
ninety-five cents? 

Was that made by Mr. Rabenovets? A. When I paid him. 

Q. That is July 31st? A. Yes. 

Q. Now, is there any other place here—and look at this 
card and state any other time where there are other initials 
that you can identify. 

54 The Court: That is the same card? 

Mr. Yasmer: Yes. It is the same card. 

By Mr. Yasmer: 

Q. And will you speak up loud? A. It is—I cannot under¬ 
stand the question. 

The Court: Speak up, please. 

The Witness (referring to the document under considera¬ 
tion) : 9-11-41. 

The Court: Go around in front of her, Mr. Yasmer; do 
not stand there behind her. 

Now, speak up. 

The Witness: The ninth month, the eleventh day, ’41; 
and the tenth month, second day, ’41. 

That is the two in his hand, the last date. 

Mr. Doherty: My objection goes to all this—anything 
after the 17th of July. 

The Court: Yes. 
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By Mr. Yasmer: 

Q. Now, there is another R, I believe here—here it is (in¬ 
dicating on the document under consideration) 7-31— 

Mr. Doherty (interposing): He is leading the witness 
and it is repetition. 

The Court: Yes, she testified to that. 

Mr. Yasmer: I think she did. 

Now, I offer this in evidence for the plaintiff, if the Court 
please. 

The Court: Is there any objection? 

Mr. Doherty: What is that? 

The Court: He offers it. 

55 Mr. Doherty: Yes, your Honor. I object to the 
testimony and object to the admission in evidence at 
this time of this document. It is not material. 

The Court: It may be received. 

(The document in question, having been previously 
marked “Plaintiff’s Exhibit No. 15 for identification” was 
thereupon received in evidence and was by the reporter 
marked “Plaintiff’s Exhibit No. 15 in evidence” and was 
delivered to the custody of the Clerk of the Court.) 

By Mr. Yasmer: 

Q. Now, Mrs. Long, I show you what has been marked 
“Plaintiff’s Exhibit No. 14 for identification” which was 
brought here by Mr. Bloom— 

Mr. Doherty (interposing): I object to that statement. 

Mr. Yasmer: Don’t I have to identify that? 

The Court: By number. 

Mr. Yasmer: Don’t I have to identify it to make it clear? 

The Court: No. 

By Mr. Yasmer: 

Q. Plaintiff’s Exhibit No. 14 for identification, and I will 
ask you to look at it and see if you recognize again Mr. 
Harold Rabenovets’ initial R. 
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Mr. Doherty: If your Honor please, I object. I do not 
think she has seen it. 

Now, on two or three occasions— 

By the Court: 

Q. (interposing) Did you ever see that card before? A. 
This card? No. 

By Mr. Doherty: 

56 Q. Did you see that card outside this court room? 
A. No. I saw my own card. 

The Court: Then, the objection is good. She says she 
has not seen the card before. She could not have seen it. 
Mr. Yasmer: No, no. But from seeing— 

The Court (interposing): She is not an expert. 

Mr. Yasmer: I understand that, but there is— 

The Court (interposing): She has no knowledge of it. 
Mr. Yasmer: Very well, your Honor. 

May I offer this in evidence? 

Mr. Doherty: I object. 

The Court: The objection is sustained. 

Mr. Yasmer: For the reason to compare—I think it can 
be compared. 

The Court: Are there any other questions? 

Mr. Yasmer: Sir? 

The Court: Are there any other questions? 

Mr. Yasmer: Yes. 

The Court: Propound them. 

By Mr. Yasmer: 

Q. Was that the same Mr. Rabenovets whom you saw sign 
the R the one who came around to collect from you? 

Do you know for whom he collected? 

Mr. Doherty: I object, your Honor. 

The Court: The objection is sustained. 

Mr. Yasmer: And an exception. 

Your witness, sir. 
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Cross Examination 
By Mr. Doherty: 

57 Q. Now, what is this date on here—is that 7-17 (in¬ 
dicating one of the documents under consideration) ? 

A. (after examining the document last referred to) It is 
8-14. 

Q. Prior to that! A. Up above! 

Q. Yes; the one just above it. Is that 7-17! A. No. 
That looks like a 9, but the first one I could not make it out; 
it looks like 7-9. 

Q. Who made the collections from you at that time! A. 
I do not recall his name. 

Q. He made about twenty collections there, did he not, 
and the fellow with the R two or three? A. The fellow with 
the R made more than that. 

Q. I mean by this record here—there are only three R’s 
here (indicating on the document under consideration). A. 
(after examining the document last referred to) There is 
more than that. One, two, three, four, five, six, seven, eight, 
nine. 

Q. But, there is one, two, three, four, five, six, seven, 
eight, nine, ten, eleven, twelve, thirteen, fourteen, fifteen, 
sixteen, seventeen, eighteen, nineteen of M. E. M., is there 
not! A. (after examining the document further) Yes. 

Q. But you never knew his name? A. No. 

Q. Did not Mr. Yasmer talk with you out here and discuss 
this rather at length as to who this particular person 

58 was! A. No, he did not. 

Q. He did mention it at all? A. No. 

Mr. Doherty: That is all. 

Re-direct Examination 

By Mr. Yasmer: 

Q. Mrs. Long, when was the first time you saw Mr. Ra- 
benovets and under what circumstances? 

Mr. Doherty: I object. 
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The Court: Sustained. 

Mr. Yasmer: I think that is all. 

The Court: You may step down. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Hannan: Did you wish to have Mr. Rabenovets? 

Mr. Yasmer: Yes, please. 

Mr. Hannan: He is here. 

Thereupon Judas S'. Rabenovets a witness heretofore 
duly sworn as more particularly in this record appears, re¬ 
sumed the witness stand and, upon further examination, 
testified as follows: 

Examination by Mr. Yasmer 
By Mr. Yasmer: 

Q. For the purposes of the record, you are Mr. Harold 
Rabenovets? A. No, I am not 

By the Court: 

59 Q. State your name. A. Judas Samuel Raben¬ 
ovets, a brother of Harold Rabenovets. 

By Mr. Yasmer: 

Q. And you are also one of the defendants in this case? 
A. That is right, sir. 

Q. That is right? A. Yes, that is right. 

Q. I show you, Mr. Rabenovets, this card which has been 
marked “Plaintiff’s Exhibit No. 15” and I direct your at¬ 
tention to this R (indicating on the exhibit in question). 

Mr. Doherty: I object, if your Honor please, to him di¬ 
recting the attention of the witness to any particular thing. 

He can put a general question. 

The Court: He is not qualified. 

Mr. Yasmer: I beg your pardon? 

The Court: He is not qualified. 

Mr. Yasmer: I am sorry. I have not laid the foundation. 
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By Mr. Yasmer: 

Q. You have lived together— 

The Court (interposing): That does not make any 
difference. 

Ask him a qualifying question. 

By Mr. Yasmer: 

Q. Did you ever see your husband—your brother sign 
his name or initial? A. I have seen his name or initial. I 
have seen his name. I do not recall definitely the initials. 

I have seen his name time and time again, written 
60 by him. 

Q. You have? A. Yes. 

Q. Would you recognize the first letter of his last name 
if you saw it, if it was written by him? 

Mr. Doherty: If your Honor please— 

The Court (interposing): He may answer. 

By Mr. Yasmer: 

Q. You may answer, sir. A. Oh, I do not feel qualified my¬ 
self to answer whether I would recognize just one initial 
he would have written, even the first letter of his last name. 

Q. Would you recognize it if it were written several times, 
the first letter, R, if it was written by your bother, if shown 
to you, several of his specimens? 

Would you recognize them? 

Mr. Doherty: He has not the right premise. We do not 
know that they are or not— 

The Court (interposing): You may answer. 

Mr. Doherty: It is a question of proof that they are. 

The Court: You may answer. 

Mr. Yasmer: May the question be read ? 

The Court: Yes. 

The Reporter (reading): 

“Q. Would you recognize it if it were written several 
times, the first letter, R, if it was written by your brother, 
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if shown to yon, several of his specimens? Wonld yon 
recognize them? 

The Court: You can answer this question for us 

61 by saying “Yes” or “No”. 

The Witness: I say I possibly might. 

By Mr. Doherty: 

Q. Wliat did you say? A. I say I possibly could. 

By the Court: 

Q. What w’as your answer? A. I possibly could. 

Mr. Doherty: I object to it. 

The Court: The objection is sustained. 

By Mr. Yasmer: 

Q. I show you this card— 

Mr. Doherty (interposing): Your Honor is ruling on 
the fact that he cannot do it. 

The Court: I am ruling that he cannot do it that way. 
No one has testified that all these R’s are made by him. 
Mr. Yasmer: I am only pointing out those R’s which 
were testified to as having been made by this man. That is 
all. And that is this card— 

Mr. Doherty (interposing): If your Honor please, I ob¬ 
ject to him showing him the card. 

The Court: The objection is sustained. 

Show him what you want. 

By Mr. Yasmer: 

Q. Mr. Rabenovets, I show you and I point out to you 
this R, and this R, and this R (indicating on the document 
under consideration)— 

Mr. Doherty (interposing): I object to that attempt at 
proof; that is not proper. 

62 The Court: The objection is sustained. Ask him 
about one. 
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Mr. Doherty: He already said that he could not. He did 
not actually testify that he saw any of them. 

The Court: Show him one of them. 

By Mr. Yasmer: 

Q. Here you are (exhibiting the document under consid¬ 
eration to the witness): 

For instance, this R (indicating)— 

The Court (interposing): Stand back. You talk to him 
in his ears so that no one else can hear you. 

The Witness: That seems to be his initial. 

The Court: What? 

The Witness: That seems to be his initial. 

Mr. Doherty: I object to that and move that it be stric¬ 
ken, that his answer be stricken. 

The Court: The answer may stand. 

Mr. Yasmer: I beg your pardon? 

The Court: It may stand. 

Mr. Yasmer: The answer may stand? 

The Court: Yes. 

Mr. Doherty: May I object also on the ground that it 
is some time after the 17th day of July, 1941, and ask that 
it be stricken on that ground? 

The Court: Yes. I make the same ruling. 

Mr. Yasmer: Very well. 

By Mr. Yasmer: 

Q. Would you initial the R you identified for the pur¬ 
poses of the record? A. Shall I do that? 

63 Mr. Yasmer: I have asked the witness to initial 
the R he has identified. 

Mr. Doherty: He has not identified any R. He said it 
appeared so. 

The Witness: I will initial on the basis of what I an¬ 
swered, that it appears to be. 
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By My Yasmer: 

Q. Well, initial that one, sir. 

Just put your initial there. A. All right (marking the 
document under consideration). 

Q. I will show you, sir, one—these two other R’s appear¬ 
ing on this “Plaintiff’s Exhibit No. 15” and I will ask you 
if they look like your brother’s handwriting and R. 

Mr. Doherty: I object. 

The Court: Sustained. 

By Mr. Yasmer: 

Q. If they look like your brother’s R. 

The Court: The objection is sustained. It is not a ques¬ 
tion of whether they look like this man’s R, it is a question 
of whether it is. 

Mr. Yasmer: That is right. I am sorry, your Honor. 

The Witness: I answered the same way that I answered 
the other. 

By Mr. Yasmer: 

Q. The same answer? A. Yes. 

Mr. Doherty: Then I object to the answer and move 
that it be stricken out, if your Honor please. 

The Court: The same ruling. 

64 Are there any other questions? 

Mr. Yasmer: I think it might be a good idea to 
make a couple of checks there. 

The Court: Keep your voice up. 

Mr. Yasmer: I am sorry, your Honor. I said I think it 
would be a good idea to make a few checks over here, not on 
the R’s— 

The Court (interposing): Do not let him put any marks 
on there. 

Mr. Yasmer: All right. That is all. Your witness. 

Mr. Doherty: No questions. 

Mr. Hannan: No questions. 
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May this witness be excused? He is in defense work and 
it is necessary that he leave. 

The Court: Is there any objection? 

Mr. Yasmer: No. I have no objection. 

(The witness thereupon was excused and retired from 
the witness stand.) 

(Thereupon the following named witness was duly sworn, 
examined and testified, as will more particularly appear in 
Appendix I to this record should it be desired by counsel: 

Victor W. Sinclair. 

(The following then occurred:) 

Mr. Yasmer: The plaintiff rests his case, if the Court 
please. 

Mr. Doherty: If your Honor please, I move for a di¬ 
rected verdict and I would like to make the motion out of 
the presence of the jury. 

65 The motion for a directed verdict was based on 
the ground that no negligence has been shown on the 
part of Consolidated Home Equipment Corporation, a cor¬ 
poration, in so far as the injury to the infant plaintiff, or the 
other plaintiff, is concerned. 

There is no testimony also ■whatever that Harold Raben- 
ovets was a servant of Consolidated Home Equipment Cor¬ 
poration, a corporation, at the time that the accident oc¬ 
curred, or that the relationship of master and servant 
existed at that time, and there is no testimony whatever to 
show that Harold Rabenovets was on the business of the 
Consolidated Home Equipment Corporation at the time the 
accident occurred. 

The Court: I think the evidence is sufficient to carry the 
case to the jury, so the motion is overruled. 

Mr. Doherty: Consolidated Home Equipment Corpora¬ 
tion rests. 

Mr. Doherty: For the record I will renew my motion for 
a directed verdict. 
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The Court: The motion is overruled. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have its case reviewed 
on appeal, the parties, by their attorneys of record, hereby 
approve the foregoing Statement of Evidence: 

Approved: 

FRANKLYN YASMER, 
Attorney for Plaintiffs. 

CORNELIUS H. DOHERTY, 
Attorney for Defendant, 
Consolidated Home Equipment Corp. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8372 


JUDAS RABENOVETS, Appellant , 

v. 

RICHARD CROSSLAND, a Minor, WAYNE 
CROSSLAND, Appellees. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Tliis is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia. 
The action was one for damages as the result of injuries 
sustained by appellee Richard Crossland, a minor, when 
struck by an automobile owned by Judas Rabenovets, appel¬ 
lant. Jurisdiction for this appeal is based upon the pro¬ 
visions of Title 17, Chapter 1, Sec. 101, 1940 Code for the 
District of Columbia, 41 Stat. 1312, ch. 125, sec. 12. 
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STATEMENT OF CASE. 

Richard Crossland, a minor, was injured when struck by 
an automobile operated by Harold Rabenovets and owned 
by appellant, Judas Rabenovets. The accident occurred in 
the District of Columbia on the 17th day of July, 1941. Suit 
was brought by appellee, Wayne Crossland, as father and 
next friend of Richard Crossland, and on his own behalf, 
against Harold Rabenovets, Judas Rabenovets and the Con¬ 
solidated Home Equipment Company. 

The complaint alleges that at the time of the accident the 
automobile was owned by Judas Rabenovets, appellant 
herein, and was being operated by Harold Rabenovets with 
the consent of the appellant. It was further alleged that at 
the time of the accident Harold Rabenovets was an em¬ 
ployee of the Consolidated Home Equipment Corporation 
and was then engaged in the business of said corporation. 

It appearing at the time of trial that Harold Rabenovets 
■was a member of the armed forces of the Government of the 
United States and was then absent from the jurisdiction, 
a non-suit was taken as to him and the case was tried to a 
jury against appellant herein and the Consolidated Home 
Equipment Corporation. 

During the trial counsel for appellant agreed and stipu¬ 
lated that the striking vehicle was owned by Judas Rabeno¬ 
vets and that he had consented to its use by his brother, 
Harold Rabenovets. No testimony was offered by appel¬ 
lant on the issue of negligence and for the purpose 
of this appeal negligence on the part of the driver of 
the striking vehicle is admitted. Similarly, it is admitted 
that the negligence resulted in the fracture of the tibia of 
the left leg of the minor appellee. The sole questions on this 
appeal arise from the introduction of certain evidence hav¬ 
ing to do with an alleged curvature of the spine and pelvic 
tilt sustained by the minor appellee, as also the Court's in¬ 
structions with regard to damages on the injuries com¬ 
plained, together with an excessive verdict which was the 
result of the errors complained of. 
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The complaint contained no allegation or suggestion of a 
curvature of the spine or tilt of the pelvis. During the 
course of the trial appellees sought to introduce evidence 
of these injuries by the testimony of two doctors. (Appen¬ 
dix, 1, 2,3) The trial judge sustained the objection of coun¬ 
sel for appellant to testimony on this subject offered by 
Dr. Engh (Appendix, 1) but, over the objection of coun¬ 
sel for appellant, permitted Dr. Foley to testify regarding 
a claimed curvature of the spine and pelvic tilt. (Appen¬ 
dix, 2) Thereafter, in his instruction to the jury, the 
trial judge permitted the jury to consider this testimony in 
arriving at their verdict. As a result, an excessive verdict 
in the sum of $3500.00 was returned in favor of the minor 
appellee, Richard Crossland. 

STATUTES AND RULES INVOLVED. 

This appeal does not involve the application of any perti¬ 
nent statutes or rules, other than the rules of evidence as 
applied by the District Court of the United States for the 
District of Columbia. It is admitted that by operation of 
the Financial Responsibility Act for the District of Colum¬ 
bia, designated as Title VI, Paragraph 285 (b), page 520 
Supp. V, District of Columbia Code, the action was prop¬ 
erly maintained against the Appellant herein. 

STATEMENT OF POINTS. 

1. The Court erred in the admission of evidence relating 
to a curvature of the spine and pelvic tilt. 

2. The jury’s verdict was excessive. 

3. The court erred in its instructions to the jury, with 
particular regard to the instructions on damages. 

(The third of the statement of points relied upon is aban¬ 
doned.) 
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SUMMARY OF ARGUMENT. 

The Complaint upon which the case was tried having con¬ 
tained no claim for an injury to the spine or to the pelvi 
the Court erred in allowing the introduction of evidence 
upon a curvature of the spine and the pelvic tilt claimed to 
have resulted from the accident. 

Upon the evidence introduced,' and with the statement 
made by the Trial Judge in his charge to the jury, the jury 
was allowed to and did consider a curvature of the spine 
and pelvic tilt in arriving at its verdict. That this was so, 
is evidenced by an excessive verdict of $3500.00 returned in 
compensation for a simple fracture of the leg. 

ARGUMENT. 

1. The Court erred in the admission of evidence relating 
to a curvature of the spine and pelvic tilt. 

It is axiomatic in the law that in the trial of a case the 
proof submitted must conform to the allegations contained 
in the complaint. Co-relativelv, there may be no proof sub¬ 
mitted which is irrelevant to the issues raised by the plead¬ 
ings. 

“The rule of law is imperative that a plaintiff’s alle¬ 
gations and proofs must conform with each other. This 
is an elementary rule, founded on the plainest prin¬ 
ciples of justice. A defendant cited to court is entitled 
to be fully and fairly informed of the nature, character, 
and extent of the demand upon him; and it necessarily 
follows that, ’when he is cited to answer to one charge, 
proof is not admissible of another and different charge. 
It is well settled doctrine, as an exemplification of the 
rule, that in a suit of trespass or trespass on the case, 
when a cause of action and special damages are set 
forth, no other cause of action and no other special dam¬ 
ages can be allowed in evidence. It would be most un¬ 
fair to the defendant if it were otherwise; and no in¬ 
justice is done to a plaintiff by the requirement of a 
reasonably strict and accurate statement of that which 
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he proposes to prove, and which necessarily in most 
cases lies most in his own knowledge.” 

Arrick v. Fry, 8 App. D. C. 125.. 

The only pertinent claim for injuries in the complaint is 
contained in the following language: 

“The minor plaintiff, as a result sustained serious 
injuries, bruises, cuts and abrasions to and about his 
person; and his left leg and femur was badly fractured; 
and he sustained a severe shock to his nervous system. 
The said injury to his left leg will be permanent, and 
the use of same will be permanently impaired by rea¬ 
son of a shortening of said leg resulting from the frac¬ 
ture. 

The minor plaintiff suffered great physical pain and 
mental anguish and will continue so to suffer for a long 
time in the future. He still is under the care of a phy¬ 
sician, undergoing treatment for his said injury and 
will require further medical treatment for some time 
in the future.” 


It will be seen from the above that the defendants were 
called upon to defend a claim for a broken leg which, as a 
result of the injury thereto, w’as alleged to have a perma¬ 
nent shortening. 

During all of the time that this case w^as pending for trial, 
at the pre-trial thereof and even during the trial of the case 
there w^as ample opportunity afforded the appellees to amend 
the complaint so as to include the claims for curvature of 
the spine and a pelvic tilt. Nevertheless, no avail was made 
of these opportunities, with the result that the jury was al¬ 
lowed to consider elements of damages which could be 
found at no place in the issues made by the pleadings in 
the case. 

That the action of the Court in permitting Dr. Foley to 
testify regarding curvature of the spine and pelvic tilt con¬ 
stituted a prejudicial error can harlv be doubted when one 
considers the effect that these ill-sounding words have when 
heard and considered by a jury. Curvature of the spine, 
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to the ordinary layman, denotes a crippled man, stooped 
and bent, penalized beyond repair in this competitive world. 
Again, pelvic tilt brings forth thoughts of perpetual lop¬ 
sidedness resulting in functional disabilities which would 
ever distort the future activities of an individual so afflicted. 
The prejudicial effect of the admission of the testimony 
complained of is seen wiien upon reading the record in the 
case it is perceived that the injured boy suffered no func¬ 
tional disability whatsoever as a result of the simple frac¬ 
ture of his leg. With pardonable pride, Dr. Engh testified 
that there w^as perfect union of the fractured ends, with 
good position. There was no limitation whatsoever in the 
use of the leg and the most that could be claimed was that 
there was almost one-half inch shortening of the affected 
member. This could be and was remedied by a lift put 
under the heel of his shoe, as the testimony disclosed. Com¬ 
petent testimony adduced by the appellants disclosed that 
inasmuch as the fracture was in an area unconnected with 
the growth processes of the bone, and that nature has a ten¬ 
dency to compensate for deficiencies, as a result of which 
such minute shortenings caused by injury of this type are 
made up in course of time, no permanent shortening would 
remain and the leg would be as useful as ever. 

Clearly, a curvature of the spine and tilt of the pelvis are 
not the same injuries as a broken leg. Nor are they neces¬ 
sary consequences from a fracture of the leg. As a matter 
of fact Dr. Engh, testifying for appellees, was careful to 
point out that he had ordered appropriate lifts for the heel 
of the shoe so as to preclude any tendency towards a curva¬ 
ture of the spine. Therefore it is felt, in the state of the 
pleadings as found by the Trial Judge, that he erred in ad¬ 
mitting the testimony of Dr. Foley concerning a curvature 
of appellee’s spine, as also a tilt of the pelvis. 
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2. The jury’s verdict was excessive. 

As lias been stated heretofore, a perfect result was had 
upon the fracture of the leg. There was no functional dis¬ 
ability remaining, there was no untoward complication dur¬ 
ing the healing process, the case took on no extraordinary 
aspect that would ditferentiate it from any other fracture, 
no schooling was missed, no earnings were lost, and the only 
residual was a slight shortening that could not be demon¬ 
strated in the individual and which would possibly and 
probably disappear in a relatively short span of time. 
Clearly an award of $3500.00 was excessive for this type of 
injury. Such an excessive verdict can only be explained by 
the fact that the jury was allowed to consider the testimony 
with regard to an alleged curvature of the spine and tilt of 
the pelvis. 

3. The court erred in its instructions to the jury, with 
particular regard to the instructions on damages. 

Consistent with its error in permitting the doctor to tes¬ 
tify with regard to the alleged curvature of the spine and 
tilt of the pelvis, the Court gave a plenary charge on dam¬ 
ages with respect to the leg injury, including any direct re¬ 
sults from the fracture. With the testimony concerning the 
compensating curvature of the spine and resulting pelvic 
tilt in the picture, the jury was bound to consider these 
items in arriving at its verdict. 

Upon consideration of these matters, it is respectfully 
submitted that the trial judge committed prejudicial error 
and that the judgment appealed from should be reversed. 

William T. Hannan, 

637 Woodward Building, 
Washington, D. C., 

Attorney for Appellant. 
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APPENDIX. 

The following excerpts, taken from the indicated pages 
of the transcript of testimony, contain all of the testimony 
and proceedings thereon concerning the alleged curvature 
of the spine and pelvic tilt. 

The testimony of Dr. 0. Anderson Engh: 

(7,8) 

Direct Examination. 

* * • 

Mr. Yasmer. Q. I see. And did you prescribe any 
sort of a shoe for this plaintiff, the minor plaintiff, in 
this case? 

Dr. Engh. A. I applied a special heel and sole to the 
shoe, as you noticed when the boy was standing on the 
banister. 

Q. In other words, one heel is higher? 

A. Yes. That was made 3/4ths of an inch higher. 

Q. What was the purpose of that, Doctor ? 

A. That was in order to equalize the pelvis so he 
would not develop a spinal curvature. 

Q. Now, would a shortening as suffered by this boy, 
would that affect his spine in any way in the future? 

A. One of the common causes of spinal curvature is 
a short leg on one side. 

Q. And can you tell us what that brings about, or, 
in detail, what is a spinal curvature, Doctor? 

Mr. Hannan. We have no claim here for anv in- 
juries resulting from spinal curvature. We are not 
called upon to answer anything in connection with that. 
I object to the question. 

The Court: Sustained. 

Mr. Yasmer: If the Court please, that is only in con¬ 
nection with the fracture of the femur. 

Mr. Hannan: He is testifying in this case. There is 
no claim here for that. 

Mr. Yasmer: Very well. That is alright. 


• • 
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The testimony of Dr. Thomas M. Foley. 

• * • 

(15-16) 

Bv Mr. Yasmer: 

• • • 

Q. And did you have occasion at my request to ex¬ 
amine Richard Crossland? 

A. Yes. 

Q. And what did your examination show of him, Doc¬ 
tor? 

A. I am—I examined him April 20, 1940, and I had 
a history of— 

Mr. Doherty (interposing): 19 what? 1942 or what? 

The Witness: 1940, April 20th. I received— 

Mr. Hannan (interposing): Wait a minute. 

By Mr. Yasmer: 

Q. That was this year? 

A. Yes; 1942. 

Q. W 7 hat did your examination reveal, Doctor? 

A. My examination showed that the boy—I put him 
on a stool, with his clothing removed, and the first thing 
I noticed was that he had a tilt of his pelvis to the left, 
and above that tilt there w^as a curvature of the spine. 

Mr. Doherty: I object to that and make the same ob¬ 
jection that was made when Doctor Engh testified; and 
the Doctor took care of the boy, and your Honor sus¬ 
tained the objection. 

The Court: I think the Doctor may show the condi¬ 
tion he found. 

By Mr. Yasmer. 

Q. WTiat tilt did you find? 

Mr. Doherty: Please. Do not answer that. 

There is no allegation covering what he is about to 
testify to. 

Mr. Yasmer: It is all part of the same injury. 

The Court: Well, I think the Doctor should explain 
what he has found and it will be for the jury to say. 

The Witness: What I was saying: the first thing I 
noticed was his pelvis was tilted to the left and there 
was a curve of the spine to the right. That is a compen¬ 
satory curve. 
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Mr. Hannan: I object, your Honor, on tbe same 
ground. 

Tbe Court: I make the same ruling. 

The testimony of Dr. John Allan Talbot. 

(33-34) 

Cross Examination. 

By Mr. Yasmer. 

• • • 

Q. Now, when there is any shortening, Doctor—and 
naturally I am trying to reduce it to simple terms—if 
there is any shortening in one leg or any other support, 
the back curves down? 

A. The pelvis tilts. 

Q. This is the pelvis here (indicating)? 

A. Yes. 

Q. So if there is any shortening it tilts and it pro¬ 
duces a spine effect? 

Mr. Hannan: I object. 

Mr. Yasmer: What do you object to? 

Mr. Hannan: Counsel knows that that is not in this 
case. 

The Court: It is cross-examination; he may proceed. 

By Mr. Yasmer. 

Q. So that is bound to affect—well, when there is any 
pelvic tilt that is bound to affect the spine? 

A. Are you asking me about the child as I examined 
him today? 

Q. I have no objection; I will let him answer. 

A. That is why I had the shoes taken off and had him 
stand. I could detect very little, if any, that he had any 
amount of tilt to his pelvis. 

Q. I see. And the usual prescription is to lift one of 
the shoes? 

A. Where there is some shortening; carry this along 
until the leg grows out and have him wear the same 
shoe on both feet. 

Q. And he still has a little of that shortening? 

A. He has a moderate degree of shortening. I think, 
probably, that lift is a little too high right now. 


• • • 



